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Abstract

Marital rape remains one of the most contentious issues in Indian criminal law, reflecting deep-rooted social norms and gendered
assumptions. While international human rights instruments increasingly recognize marital rape as a criminal offence, India continues to
exclude non-consenting sexual acts within marriage from the definition of rape under Section 375 IPC. This paper critically examines the
legal, social, and comparative dimensions of marital rape, focusing on how gender-neutral laws have been framed in global jurisdictions
such as the United Kingdom, Canada, South Africa, and Australia. Using a doctrinal and comparative legal methodology, supplemented with
socio-legal analysis of empirical data and judicial pronouncements, the study identifies key legislative approaches, judicial reasoning, and
policy interventions. The paper argues that adopting gender-neutral definitions, coupled with procedural safeguards, public awareness
campaigns, and targeted protections for vulnerable groups, can help India align with constitutional guarantees of equality, dignity, and bodily
autonomy. Policy and legislative recommendations are offered for reforming Indian criminal law while balancing protection and equality.
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Introduction

Marital rape has historically been excluded from the
definition of rape in many legal systems worldwide,
grounded in patriarchal notions of conjugal rights and
spousal consent. In India, Section 375 IPC continues to
exempt sexual acts committed within marriage from
constituting rape, provided the wife is above 15 years of age
(recently amended to 18). This exemption has drawn
widespread criticism from human rights scholars, feminist
activists, and legal reformers, highlighting a gap between
India’s criminal law framework and international human
rights obligations.

Marital rape is now commonly recognized as a crime
worldwide, which is a sign of gender-neutral and equality-
focused criminal legislation. Countries including South
Africa, Australia, Canada, and the United Kingdom have
changed their rules on sexual offenses to eliminate spousal
exclusions, redefining the laws to focus on consent rather
than gender or marital status. These jurisdictions show that
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making marital rape a crime not only upholds gender
equality and physical autonomy but also offers procedural
protections to maintain equity, guard against abuse, and
preserve marital privacy.

Debates about marital rape in India touch on more general
issues of gender neutrality in criminal law. While legislation
against sexual harassment, the Protection of Women from
Domestic Violence Act, and Section 498A of the Indian
Penal Code all aim to protect women, they are not gender-
neutral and do not take into account the rights of victims
who are male, transgender, or non-binary. Regarding
equality, dignity, and the non-discrimination principle under
Articles 14, 15, and 21 of the Constitution, this presents
normative and constitutional issues.

This study aims to examine global practices and
jurisprudence on marital rape, analyze how gender-neutral
legislation has been framed, and propose lessons for India.
By combining doctrinal, comparative, and socio-legal
approaches, the paper assesses the legal lacunae in Indian
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law, identifies procedural and policy reforms, and offers a
roadmap for incorporating gender neutrality without
undermining protections for vulnerable groups.

Aims and Objectives

1. To trace the historical and legal evolution of marital
rape exemptions in India and other jurisdictions.

2. To critically analyze judicial pronouncements related to
marital rape in India and key global cases.

3. To study the statutory frameworks of countries that
have successfully implemented gender-neutral marital
rape laws.

4. To identify procedural, legislative, and policy
mechanisms that support effective enforcement of
gender-neutral sexual offence laws.

5. To propose evidence-based recommendations for
reforming Indian criminal law to recognize marital rape
while balancing protections for all vulnerable groups.

Review of Literature

1. Historical Context of Marital Rape Laws in India

The research on marital rape in India shows that societal
norms and regulations from the colonial era are the main
causes of the legal exclusion of spouse sexual abuse. Since
its passage in 1860, Section 375 of the IPC has had a
spousal exemption that implicitly assumed a wife's ongoing
agreement to sexual intercourse inside the marriage.
According to feminist legal experts like Flavia Agnes and
Ratna Kapur, this is not a rights-based approach to bodily
autonomy, but rather a patriarchal protectionist model. The
lack of legal recognition for marital rape leads to
underreporting, societal shame, and a lack of justice for
victims, according to empirical research by the National
Commission for Women (NCW) and non-governmental
organizations like Jagori.

2. Judicial Pronouncements in India

Indian jurisprudence on marital rape has been limited, but a
few key judgments illustrate evolving perspectives. Courts
have occasionally recognized sexual violence within
marriage in the context of cruelty under Section 498A IPC
or mental harassment under the Domestic Violence Act, but
these provisions are indirect and gender-specific. Scholars
such as Archana Parashar (2018) [l argue that the absence
of direct criminalisation undermines constitutional
guarantees of equality and dignity. The literature
consistently highlights the tension between legislative
inertia and judicial creativity in expanding protections while
respecting marital privacy.

3. Comparative International Literature

Global scholarship provides a rich source of guidance for

reforming Indian marital rape laws. Comparative studies

focus on countries that have removed spousal exemptions,

emphasizing consent as the cornerstone of sexual offences:

= United Kingdom: The Sexual Offences Act 2003
abolished spousal exemption and introduced a consent-
based model, emphasizing procedural safeguards,
evidentiary rules, and victim support mechanisms.
Academic analyses by Smith (2010) ] note that this
approach balances marital privacy with protection
against sexual violence.
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= Canada: The Canadian Criminal Code explicitly
criminalizes sexual assault irrespective of marital
status. Scholars such as Sandra Walklate argue that
Canada’s model demonstrates how gender-neutral
legislation can coexist with victim-sensitive measures,
including counselling, restraining orders, and
confidential reporting.

=  South Africa: The Criminal Law (Sexual Offences and
Related Matters) Amendment Act 2007 eliminated the
marital rape exemption, and research shows it was
accompanied by judicial guidelines, police training, and
victim assistance programs to improve reporting and
enforcement.

= Australia: Australian federal and state laws similarly
frame sexual offences on the basis of consent, with
several states explicitly criminalizing marital rape and
providing gender-neutral definitions. Comparative
studies highlight the importance of public awareness
campaigns, victim protection, and clear definitions to
ensure effective enforcement.

4. Gender Neutrality in Sexual Offence Legislation

The question of whether sexual offense legislation should be
completely gender-neutral or preserve protections for
historically underrepresented groups is being debated in a
parallel stream of writing. Advocates contend that
emphasizing compulsion and agreement over gender is
consistent with the equality and dignity guaranteed by the
constitution. Critics warn that failing to acknowledge the
gendered aspects of violence might jeopardize safeguards
for women, who continue to be disproportionately at danger
of sexual and domestic abuse. Hybrid methods, where laws
are written in gender-neutral terminology but preserve
particular support systems for women, such counseling,
shelters, and focused enforcement initiatives, are
demonstrated by comparative research.

5. Socio-Legal and Empirical Studies

Empirical literature emphasizes that legal reform alone is
insufficient. Reports by the UNDP, NCW, and NGO case
studies consistently show that marital rape survivors face
procedural challenges, including police reluctance, societal
stigma, and inadequate legal awareness. Scholars advocate
for a combination of legislative reform, judicial
sensitization, police training, and public education
campaigns to operationalize gender neutrality in practice.

Research Methodology

This study employs a doctrinal, comparative, and qualitative
research methodology to examine marital rape laws, gender
neutrality, and lessons from global jurisdictions. The
methodology is designed to analyse statutory texts, judicial
pronouncements, policy documents, and empirical reports,
providing both a legal and socio-legal understanding of the
subject.

1. Doctrinal Research

Doctrinal research forms the core of this study, focusing on

the interpretation and analysis of primary legal materials.

The sources include:

= Indian statutes: Section 375 IPC (marital rape
exception), Section 498A IPC, Protection of Women

263


https://researchtrendsjournal.com/
https://researchtrendsjournal.com/

International Journal of Trends in Emerging Research and Development

from Domestic Violence Act 2005, and related criminal
provisions.

=  Judicial pronouncements: Key cases including State
of Rajasthan v. Pawan (2008) B!, Rajesh Sharma v.
State of UP (2017) ™, and others that address marital
sexual violence or domestic abuse.

= Constitutional provisions: Articles 14, 15, 21, and
51A(e) of the Indian Constitution, interpreted in the
context of gender equality, dignity, and protection from
discrimination.

The doctrinal method allows a critical evaluation of
statutory language, identification of gendered assumptions,
and analysis of judicial reasoning in relation to gender
neutrality.

2. Comparative Legal Analysis

The study incorporates comparative research to draw

lessons from international jurisdictions that have

implemented gender-neutral marital rape laws. Selected

countries include:

= United Kingdom: Sexual Offences Act 2003

= Canada: Criminal Code provisions on sexual assault

=  South Africa: Criminal Law (Sexual Offences and
Related Matters) Amendment Act 2007

= Australia: State-level marital rape reforms
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Comparative analysis examines legislative drafting
techniques, consent-based definitions, judicial
interpretation, and institutional measures (police training,
victim support programs). This approach highlights both
best practices and challenges that India can consider while
reforming its own laws.

3. Qualitative Socio-Legal Analysis

In addition to doctrinal and comparative methods, the study

employs qualitative socio-legal analysis, using secondary

empirical data to assess practical outcomes of marital rape

laws. Sources include:

= Government reports: National Crime Records Bureau
(NCRB), Ministry of Women and Child Development
reports

= NGO publications: Human Rights Watch, Jagori,
Centre for Social Research

=  Academic studies and policy briefs addressing gendered
experiences of sexual violence and domestic abuse

This analysis helps identify gaps between law and
implementation, including under-reporting, policing
challenges, and societal stigma that affect survivors of
marital sexual violence.

4. Analytical Tools

Table 1: The study applies several analytical techniques:

Analytical Tool Purpose

Application

Content Analysis

Examine statutory language for gendered terms and marital exceptions

Sections 375 IPC, DV Act, 498A IPC

Doctrinal Exegesis S
principles

Interpret judicial reasoning and assess alignment with constitutional

Supreme Court and High Court
judgments

Comparative Evaluation

Identify drafting and procedural best practices

UK, Canada, South Africa, Australia

Thematic Analysis

Categorize socio-legal patterns in reports

NGO case studies, NCRB data,
empirical research

Normative Assessment | Evaluate conformity with Articles 14, 15, 21 and international standards

Yogyakarta Principles, CEDAW

5. Scope and Limitations

= Scope: The study covers historical development of
marital rape laws in India, landmark judicial decisions,
global comparative frameworks, and socio-legal
impacts of gender-neutral legislation.

= Limitations: The research relies primarily on
secondary sources; no primary surveys or interviews
were conducted. Changing judicial interpretations and
ongoing legal reforms may alter certain findings.

Results and Interpretation

The analysis reveals a complex picture of marital rape laws
in India and globally, highlighting both progress and
persistent gaps in achieving gender neutrality.

Indian Legal Framework

=  Section 375 IPC (Marital Rape Exception): Despite
constitutional guarantees of equality and dignity, Indian
criminal law continues to exclude non-consensual
sexual acts within marriage from the definition of rape
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for most categories of women, except minor wives
under 18. This exception reflects a deeply entrenched
patriarchal assumption that marital consent is
irrevocable.

=  Protection of Women from Domestic Violence Act,
2005 and Section 498A TPC: These laws provide
protection against domestic abuse and cruelty but are
gender-specific, focusing on female victims and male
perpetrators. While essential for safeguarding women,
these statutes exclude male and transgender victims of
domestic or sexual abuse.

Interpretation

= Legal protection for women is robust in certain areas,
yet marital rape remains largely unaddressed.

=  Judicial pronouncements (e.g., Rajesh Sharma v. State
of UP, 2017) ™ recognise misuse concerns of gender-
specific laws, highlighting tension between positive
discrimination and gender neutrality.
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Table 2: Comparative Jurisdictions

Jurisdiction| Legislation Gender Neutrality Key Features
United Rape defined by non-consent; marital status irrelevant; supports
Kinedom Sexual Offences Act 2003 Fully gender-neutral | male, female, transgender victims; includes coercion and sexual
& exploitation
Canada Criminal Code Sections 271-273 Fully gender-neutral Focu.s on con.ser}t; P erpetrator/V{ctlm agnos.tlc; provides
specialized victim support; marital exemption removed
South Criminal Law (Sexual Offences and Fully eender-neutral Sexual offences based on lack of consent; includes marital rape;
Africa  |Related Matters) Amendment Act 2007 ye protective measures and counselling services provided
Australia Varies by State Increasingly gender-| Most states criminalize marital rape; .legal deﬁnltlonslerpphasme
neutral consent; procedural safeguards in place for all victims
Interpretation Table 4: Key Features of Gender-Neutral Sexual Offence Laws

»=  Comparative analysis shows that removing marital
exemptions and drafting consent-focused, victim-
agnostic provisions is feasible and enhances equality.

= International experience demonstrates that gender-
neutral laws can coexist with targeted support for
historically vulnerable groups.

3. Socio-Legal Insights

=  Underreporting and stigma: Empirical data from
NCRB and NGOs indicate male and transgender
victims rarely report marital sexual abuse due to
societal norms and lack of recognition in law.

= Implementation gaps: Police often lack guidelines for
handling marital sexual assault complaints, and courts
face procedural ambiguities.

=  Protective effects: Where gender-neutral laws exist
internationally, enforcement mechanisms such as
specialized courts, counseling, and sensitization
programs significantly improve reporting and survivor
support.

Interpretation

=  Gender-neutral reforms are not merely symbolic; they
influence reporting rates, police responsiveness, and
judicial outcomes.

= India’s statutory gaps contribute to continued
invisibility of certain victim groups and limit the
practical realization of constitutional equality.

4. Emerging Patterns

1. Historical persistence of patriarchal norms in marital
rape exceptions hinders gender neutrality.

2. Judicial recognition (e.g., Navtej Singh Johar, NALSA)
signals a gradual normative shift toward inclusivity and
dignity.

3. Comparative lessons highlight that codifying consent-
focused, gender-neutral provisions, accompanied by
institutional reforms, is both practical and effective.

Tables for Results

Table 3: Status of Marital Rape Laws in Selected Jurisdictions

Marital Rape Gender
Country Criminalizel()i? Neutral? | Year of Reform
India Partial (wife <18 No )
only)
UK Yes Yes 2003
Canada Yes Yes 1983 (amended 2010)
South Africa Yes Yes 2007
Australia |Yes (varies by state)|Mostly Yes 1990s—2010s
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Feature India | UK |Canada Sou.th

Africa
Consent-based definition Partial | Yes| Yes Yes
Victim/Perpetrator agnostic No |Yes| Yes Yes
Marital exemption Yes |No| No No
Institutional support mechanisms |Limited| Yes| Yes Yes
Police sensitization ILimited| Yes| Yes Yes

The results demonstrate that India is at a crossroads. The
colonial-era marital rape exception and gendered sexual
offence laws conflict with constitutional guarantees of
equality, dignity, and personal autonomy. Comparative
evidence shows that gender-neutral, consent-based laws
with robust support and institutional mechanisms are viable
and improve justice outcomes. While India has protective
laws for women, broader gender-neutral reforms are
necessary to address all vulnerable groups and align
domestic law with global human rights standards.

Discussion and Conclusion

The findings from India and comparative jurisdictions
illustrate a clear tension between entrenched social norms,
legislative inertia, and the evolving constitutional and
international human rights standards. While India has made
significant strides in protecting women from domestic abuse
and recognizing diverse sexual orientations and gender
identities, marital rape remains a glaring gap in the legal
framework. The marital exemption in Section 375 IPC
exemplifies a patriarchal assumption that consent within
marriage is perpetual, an approach that is increasingly out of
step with constitutional guarantees of equality (Articles 14,
15, and 21) and international norms such as the Yogyakarta
Principles and CEDAW.

Key Insights

1. Historical and Cultural Constraints: Indian law has
traditionally treated marriage as a private, inviolable
domain. This historical framing is compounded by
social attitudes that discourage recognition of sexual
violence  within  marriage, contributing  to
underreporting and invisibility of victims.

2. Judicial Activism and Constitutional Interpretation:
Landmark judgments like Navtej Singh Johar and
NALSA v. Union of India show that courts can catalyze
normative shifts, reinforcing principles of autonomy,
dignity, and equality. These decisions provide
interpretive  support for extending gender-neutral
principles to marital rape and other sexual offences.

3. Comparative Lessons: Jurisdictions such as the UK,
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Canada, and South Africa demonstrate that gender-
neutral marital rape laws are feasible, enforceable, and
compatible with protective measures for vulnerable
groups. These countries combine a clear consent-based
legal definition with institutional reforms such as police
sensitization, victim support services, and specialized
courts, thereby increasing reporting, reducing stigma,
and ensuring fair treatment for all victims.

4. Balancing Protection with Neutrality: While gender-
neutral laws are essential for fairness, they must be
carefully designed to avoid undermining protections for
historically disadvantaged groups, particularly women.
Comparative frameworks suggest a dual strategy:
codify gender-neutral definitions of sexual offences, but
maintain targeted support measures, counseling, and
restraining mechanisms for vulnerable populations.

5. Institutional Implementation: Gender-neutral statutes
alone are insufficient. Effective enforcement requires
procedural reforms including training for police and
prosecutors, public awareness campaigns, and clear
operational guidelines. Without these measures, legal
reforms risk remaining symbolic rather than practical.

Policy and Legislative Recommendations

1. Amend Section 375 IPC: Redefine rape to remove the
marital exemption, making the law explicitly consent-
based and victim/perpetrator agnostic.

2. Align Related Provisions: Review and amend
evidentiary rules, sexual offence definitions, and
sections of the CrPC to ensure consistency with gender
neutrality.

3. Institutional Reforms: Implement police and judicial
training programs on gender sensitivity, marital rape,
and consent-based frameworks.

4. Victim Support Mechanisms: Establish counseling,
protection orders, and helplines for all victims,
regardless of gender. This ensures that neutrality does
not compromise protections for women.

5. Incremental Approach: Adopt a phased legislative
strategy, beginning with marital rape and extending to
related sexual offences, domestic abuse, and workplace
harassment laws. Comparative jurisdictions show that
gradual reforms with public engagement increase
compliance and reduce resistance.

Conclusion

Marital rape is a critical frontier in India’s pursuit of gender-
neutral criminal law. Decriminalising consensual sexual
conduct in marriage, aligning definitions of sexual offences
with principles of consent, and instituting procedural and
support reforms would bridge the gap between
constitutional ideals and statutory reality. Comparative
experiences illustrate that gender neutrality is achievable
without undermining protections for vulnerable groups;
indeed, it enhances substantive equality and access to
justice.

India stands at a transformative juncture. Legislative
amendments, judicial guidance, and institutional reform can
collectively ensure that criminal law respects dignity,
autonomy, and equality for all, irrespective of gender. By
integrating these lessons, India can develop a criminal
justice system that not only protects women but also
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acknowledges male and transgender victims, reinforcing the
broader constitutional promise of equality before the law.
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